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BBepneHue

B topuanyeckon Hayke, Korga roBopaT 06 NCTOYHUKAX NpaBa, MMelT B BUAY popMbl, B
KOTOpPbIX Bblpa)keHa Ta WM nHas npaBoBasi HOpMa. ICTOYHMKN MeXOYHAPOA4HOro
4YacTHOro NpaBa UMelT onpeaenieHHyo cneunguky. B obnactn MmexayHapoaHoro
4YacTHOro NpaBa o4eHb 60MbLIOE 3HAaYEeHME NMPUaaeTCs TeM NPaBoOBbIM HOPMaM U
npaBuaM, KOTOpble NPeayCMOTPEHbI B Pa3/INYHbIX MEXAYHAaPOAHbIX AOrOBOpPax n
cornalleHunsx.

OCHOBHbI@ BUAbl MCTOYHUKOB B Me)XAYHapOoOAHOM
4YaCTHOM npaBe.

MeXAYHapoOHble OOroBOpbLI;
BHYTpPEeHHEee 3aKOHO4ATEeNbCTBO;
cynebHasa n apbuntpakHas NpakTUKa;
obblyan.

W

CocTaB UCTOYHMKOB B 0bnacTu MeXaAyHapoOgHOro 4aCTtHOro rnpaBa B Pa3/IM4HbIX
rocygapcteax He COBlMadaeT.

B Poccuun B Ka4eCcTBe NCTOYHNKOB MeXXAYHapOo4HOro YacTHOro npaBa NMpPU3HaKTCA:

e 1. MexAayHapoAHble 0OroBOpPbl U MEXAYHAPOAHbLIN 0OblYan;
2. BHYTpPEeHHee 3aKOHOO4aTeNbCTBO;
3. npuMmeHsaembie B Poccum Toprosbie obbi4an 1 0bbl4anm TOproBoro
MopernJsiaBaHuns.

Hun cynebHasa npakTuka, HU OpUANYecKas LOKTPMHaA He paccMaTpuBatoTca B Poccum B
KavyeCTBe UCTOYHMKA MEXAYHapOAHOro YacTHOro npasa. OgHakKo Npuv NPUMeEHEHNN B
Poccum HOpM MHOCTPaAHHOro NpaBa byaeT y4YnTbIBaTbCA KakK NpPakTUKa X MPUMEHEHUS,
TaK N OOKTPMHA B COOTBETCTBYIOLLEM rocyfapcTBe.
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YaenbHbIi BEC BUAOB UCTOYHUKOB MeXOYHapOAHOro YaCcTHOro rnpaBa B pa3HbIX
rocygapcTBax HeOANWHAKOB. KpoMe Toro, B OAHOW N TOW »Ke CTpaHe B 3aBUCUMOCTU OT
TOro, 0 KaKNX NPaBOOTHOLWIEHMAX NAET peydb, NPUMEHSAIOTCA HOPMbI, COAepKalumecs B
Pa3/INYHbIX NCTOYHMKAX.

B OOKTpUHE HEOAHOKPATHO YKa3blBasioCb, YTO OCHOBHAs 0COBEHHOCTb MCTOYHMNKOB
MeXXOYyHapOo4HOro YaCTHOro rnpaBa COCTOUT B UX ABONCTBEHHOM xapakTepe. C oaHom
CTOPOHbI, UCTOYHMKAMU ABJISIOTCA MeXAYHapoAHble AOr0BOPbl N MeXAYHapOAHbIe
obbl4an, a C Apyron - HOpMbl 3aKOHOAATENbCTBA U cyaebHaa NpakTMKa OTAesIbHbIX
rocynapcTB 1 MpuMeHsiemble B HUX obbi4an B o6nacTn TOprosam u mopenaasaHus. B
NepBOM CJly4ae MMeeTCs B BUAY MeXAYyHapoaHoe perysnpoBaHne (B TOM CMbIC/e, YTO
OOHWN N Te )€ HOPMbl AEeACTBYIOT B ABYX MM HECKOJIbKUX rOCyAapcTBax), a BO BTOPOM -
peryanpoBaHne BHyTPUrocygapCcTBeHHoe. [1BOMCTBEHHOCTb UCTOYHMKOB HE O3Ha4vaeT
BO3MOXXHOCTb pa3fenieHns MexxaAyHapoAHOro YaCcTHOro npasa Ha ABe 4YacTu; NpegMeToM
peryanpoBaHumsa B 060mMx cny4vaax ABASIOTCA OOHU N Te )Ke OTHOLUEHUS, @ UMEHHO
rpa>4aHCKO-NPaBOBbl€ OTHOLLEHUS, OCI0OXKHEHHbIE MHOCTPAHHbIM 3JIEMEHTOM.

Mage nojffpund or type unknown

CornacHo KoHcTutyuum PO oblienprsHaHHbIe MPUHLMMALI U HOPMbl MeXXAyHapo4HOro
npaBa U MeXxAyHapoAHble [0roBOpPbl ABAAKTCSA COCTAaBHOW YaCTblo €e NpaBoOBOW
cucTeMbl. ECin MexxayHapoaHbIM 10rOBOPOM YCTAaHOBJ/IEHbI UHbIE NPAaBUIA, YeM
npeanycMoTpPEeHHbIE 3aKOHOM, TO MPUMEHSIOTCA NpaBMia MeXAyHapoaHOro 4oroBopa.

Takoe »xe NpaBWJI0 COOEPXKUTCA U B pAge APYrnX 3aKoHOA4aTe IbHbIX aKTOB, MMEIOLLNX
OTHOLIEHNE K 061aCTV MeXXAyHapoAHOro YaCTHOro NpaBa, YTO NMoAYepKMBAET 3HAYEHMe
MeXXyHapoO4HOro AoroBopa ANa pPeryjMpoBaHNa COOTBETCTBYIOLMX OTHOLLIEHMWIA. B
COOTBETCTBUM C PAacnpoCTPaHEHHOM TOYKOWN 3peHUst AaHHOE MNOoN0XKeHNe NMoHUMaeTCs
KakK HOpMa, KOTopasi paspeLlaeT KO/UTU3NI0 Mexay ABYMS BHYTPUroCyaapCTBEHHbIMU
HopMamun. OgHa 13 HMX - Kakoe-nnbo NpaBuKo obLlero xapakTepa, cogep xallleecs BoO
BHYTPEHHEM 3aKOHOLaTeNIbCTBE, a BTOpas - CreymabHoOe N3bATUE U3 HEE, BbiTEKAlOLLEe
N3 3aKJIIDYEHHOIr0 roCy4apCTBOM MeXXAyHapoaHOro Aoroeopa. IMeHHO 3ToW BTOpoOW
HOpMe OTAaeTCs npeanoYTeHMe.

CornacHon. 2 c1. 7 TK P® K OTHOWEHUAM, perympyemMbiM rpa>jaHCKuUm
3aKOHO4aTeNIbCTBOM, MeXXAYyHapo4Hble A0roBOPbl MPUMEHATCA HENOCPeaCTBEHHO,
KpoMe csiy4aeB, Korga u3s MmexxayHapoaHoro Aorosopa csienyeT, 4To AJ1a ero
npuMmeHeHus TpebyeTcsa nsgaHue BHyTPUroCcyAapCTBEHHOro akTa. Ecnm



MeXXOyHapoa4HbIM 00roBopoM P® yCcTaHOBJIEHbI MHbIE MpaBua, 4em Te, KOTopble
npenycMoTpeHbl rpa>KaaHCKMM 3aKoHo4aTe/IbCTBOM, MPUMEHSAITCA NpaBua
MeXXAyHapo4HOro gorosopa. lNpeanucaHna mexxayHapoAHbIX 4OrOBOPOB UMEKT
NnPUOpUTET He TOJIbKO Nepen HOpMaMun rpa>KgaHCKOro 3akoHogaTenbCcTea (noa
KoTopbiMU CT. 3 TK PO noHMMaeT 'pa>kgaHCKUN KOAEKC U NPUHATbLIE B COOTBETCTBUN C
HUM UHble hedepasibHble 3aKOHbI), HO N NMepen npasuiaMn pyrux NpaBoBbIX aKTOB U
BCEMW OPYrMMN HOPMaMU rpa>XAaHCKoro npasa P®. AHanorn4yHoe npaBwusio o
rnpuopuTeTe NMOJIOXKEHUN MeXAyHapoaHbIX 40roBopoB rnpeaycmoTpeHo B CK PO, ITIK PO,
AlMNK P® 1 B pagne Apyrmx 3aKOHOB, B KOTOPbIX COAEPXKAaTCA HOPMbl MEXAYHapO4HOrro
YaCTHOro npasa.

BcTynumswmne B cuny ang Poccunckonm depepaumm MexxayHapoaHble OroBopbl, eciu
TOJIbKO peLleHmne 0 cornacnm Ha nx obsa3aTenlbHOCTb NPUHATO B hopMe henepasibHOro
3aKoHa, nogsaexxaTt odunumanbHoMy onybnnkosaHuio B CobpaHum 3akoHoaaTenbCTBa PO.
OdmumanbHoe onybsnkoBaHne MexayHapoaHbIX OrOBOPOB (KpoMe 40roBOPOB
Me>XBeJOMCTBEHHOIr0 XxapakTepa) LO0JI)KHO OCYLLEeCTB/IATLCA TakXe B bionneTteHe
MeXXAYHapOoLHbIX LOroBopoB. MexxayHapoaHble [OroBOpbl MEXXBELOMCTBEHHOI0
XapakTepa nyobnmKyTCA No peleHnio gpenepasibHbIX OPraHoB UCMOIHUTENbHOW BNacTy,
OT UMEHN KOTOPbIX 3aKJ0YEHbl L0roBOPbI, B OPMLUMAJIbHBIX U30aHUAX 3TUX OPraHoB (CT.
30 3akoHa 0 MeXxxayHapoaHbix gorosopax 1995 r.).

MyHKT 3 CT. 5 3aKOHa 0 MexayHapoaHbIX gorosopax 1995 r. ponyckaeT
HenocpencTBeHHOe NnpuMeHeHne opnynaibHO oNyBANKOBAHHbLIX MEXAYHapPOAHbIX
norosopoB P® npu ycnosuu, ecnm anad 3Toro He TpebyeTca nsgaHusa cneynasabHOro
rocyoapCTBeHHOro akTa. llpn aToM "HenocpenCTBEHHO" 03HavYaeT B LAaHHOM C/ly4dae
OencTBMe MeXAyHapoaHOro oroBopa B Ka4ecTBe COCTaBHOM YaCTU CUCTEMBI
POCCUNCKOro 3aKoHoAaTeNbCTBA.

C y4yeTOM npuBeneHHbIX nonoxeHun NneHym BepxosHoro Cyna P® B [NocTaHOB/IEHUM OT
31 okTa6psa 1995 r. "O HEKOTOPbLIX BONPOCaxX NpUMeHeHnsa cygamm KOHCTUTyLUn
Poccunckonm ®egepaumnm npum ocyLecTBeHUN npaBocyana" pasbaCcHU, 4TO Cyd Npu
paccCMOTpeHUn aesna He BnpaBe NpUMeHATb HOPMbl 3aKOHa, T.e. POCCUNCKOro
HaLMOHa/IbHOIO aKTa, B CJ/lydasaXx, Korga BCTYNUBLUMM B CUNly Ans POCCUNCKON
denepaunmn MexxayHapogHbIM OOroBOpoM, pewieHne 06 06a3aTenbHOCTM KOTOPOro Ans
Poccunimnckon ®epepaunn 66110 NPpUHATO B hopMe heaepasibHOro 3aKoHa, YCTAaHOBJIEHbI
WHble NpaBuia, 4eM NpenycMOTPEHO B 3aKOHe. B yka3zaHHOM cny4ae npuMeHeHUo
rnogJsie)xaT rnpaswusa MeXxayHapoaHOro Jorosopa.



Ins coBpeMeHHOro aTana pa3BuTusa MeXxayHapoAHOro YacTHoOro npasa ocoboe
3HaYeHne NMEeT MeXXAyHapoa4Hble CornaweHns, n npexxae BCero MHOroCTOPOHHME
KOHBEHUMWN, coaepxaline yHUpuumnpoBaHHble (T.e. eanHble, eaAnHoobpas3Hble) NpaBoOBbIE
HOpPMbl. B n0OAroToBKE COrnalleHnin Ba>KHY0 POJib UrpatoT MeXxayHapoaHble
opraHu3aumun, 3aHnMaLwmecs pas3paboTKonm NPOEKTOB TaKMX COralleHNN.

CTapenwen opraHm3saumen B 3Ton obnactum asngetca Naarckas KoOHpepeHums no
MeXXAYyHapo4HOMY YacTHOMY npasy. [NepBas ceccnsa Naarckon KoHgepeHumn no
MeXAYHapoO4HOMY YacTHOMY rnpaBy 6blna co3BaHa NpaBUTeNbLCTBOM HuaepnaHOoB B
aare B 1893 r. no nHMUMaTUBE U3BECTHOIO roJIJIAHACKOro topucTa Accepa. B Hen
y4yacTBoBaNM 13 eBpONencknx rocyfapcTs. B yncne y4acTHMKOB ee nepBon ceccmm bbina
Poccnsa (M3BEeCTHbIM POCCUNCKUIN OPUCT, Mpod. .d. MapTeHc nsbupanca suue-
npesnaeHToM nepsbiX ceccun). Ha KoHdepeHUnAax 3ToN opraHnusaunm NpuHATLl 35 Tak
Ha3blBaeMbIX raarCKMx KOHBeHUUN. B HEKOTOpbIX N3 HUX y4acTByeT Poccusa. YneHamu
3TOon opraHm3aunm asnsaTca 6onee 50 rocynapcTs. B TedeHne MmHormx net Poccusa He
Oblna 4seHoM 3ToM opraHusaumm, NodTomy npuHAaTHe B 2001 r. pelweHns o BCTYNJI€HUN
Poccuninckonm depepaumnn B 3Ty opraHn3aumio BOCCTaHABAMBAET UCTOPUNYECKYIO
CrpaBensIMBOCTb.

B 1951 r. 6b121 NPUHAT NOCTOAHHBLIN CTaTyT MNaarckon KoHpepeHuun no
MeXXAYHapo4HOMY YaCTHOMY npasy (BCTynun B cuny B 1955 r.). B cOOTBETCTBUM C HUM
3a/la4en KoHdepeHUnn ABSeTCA NporpeccuBHas yHUpUKauma npasui
MeXOYyHapoAHOro 4yacTtHoro npaea (cT. 1). Ceccumn KoHgepeHUnn cobmnparTcs, Kak
npasnno, pas B 4YeTblipe roga (cT. 3). MoaroToBkKy ux ocywecTenaoT CneymnanbHas
rocyfapCcTBeHHas KOMUCCUa, codgaHHasa Huaepnangamu, n NoctosiHHoe 6opo
KOHpepeHuunn.

Hanbonee 3HauYynMTeNbHBIMU N3 0OKYMEHTOB, MPUHATLIX HA CECCUAX KOH(epeHLU N
Ha4nHasa ¢ 50-x rr., ABNATCSA KOHBeHUMM B 061aCTu rpa>KaaHCKoOro npouecca. K HuUm
OTHOCATCS:

e KOHBeEHLMS Mo BONpocCaM rpakaaHckoro npouecca 1954 r. (CCCP npucoeamHuics B
1966 r.);

e KOHBEHLMNA 0 BpyYEHMU 3a rpaHmuen cyaebHbix n BHeCcynebHbIX LOKYMEHTOB MO
rpa>kgaHCKUM N TOproebiM genam 1965 r.;

e KOHBEHLMNSA O MOJIyYEeHUN 3a rpaHnLen foKa3aTeNbCTB Mo FPpa)K4aHCKNUM N
ToproebiM genam 1970 r. (P® npucoeanHunacb K 3TuMm aBym KoHeeHumsam B 2001 r.
OdwmunanbHbIN NepeBos Ha PYCCKOM s3blke KoHBeHUMKn 1965 r. 6b1s1 onybankoBaH B
KoHLe 2004 r.);



e KoHBeHUMA 06 obneryeHnn gocTyna K npaBocyauto 3a rpaHuuen 1980 r. n ap.

C KOHBEHUMAMN Mo npoueccyasibHbIM BOMPOCaM TeCHO cBA3aHa KoHBeHUMS,
oTMeHsLWasa TpeboBaHne neraamsaumm NMHOCTPaHHbIX ohnumManbHbIX OKYMeHTOB 1961
r. B Heln y4yacTBylOT 64 rocygapcTsa.

K obnactm cemenHoro npasa oTHocATcA 6onee TpeTn NaarcKMx KOHBEHUWN:

e KoHBeHUMA 0 3aKao4eHun 6paka v NpM3HaHUM ero HegencTeuTesibHbiM 1978 r.;

e KOHBEHUMSA O nNpaBe, MPUMEHMMOM K peXxnumam cobCTBeHHOCTU cynpyros, 1978 r.;

e KOHBeEHUMNS 0 NpM3HaHUK pa3Boaa n cyaebHoro pasnydyeHunsa cynpyros 1970 r.;

e KoHBEHUMA 0 NpaBe, MPUMEHNMOM K aJINMEHTHbIM 06A3aTeNIbCTBaM B OTHOLLUEHUN
neten, 1956 r.;

e KOHBEHLMNS O MPU3HAHUN U UCMOJIHEHUW PEeLUEeHNA NO AenaM 06 aIMMEeHTHbIX
obsa3aTenbCcTBax B OTHOWeEHUN geten 1958 r.;

e KOHBEHLMNS O KOMNETEHUNN N MPUMEHNMOM MpaBe B OTHOLUEHNN 3aLNThbl
HecoBepLlueHHOoNeTHMx 1961 r.;

e KOHBEHLMA 0 3alLMTe geTen n coTpyaHnyecTse B 061acTm MexxayHapoaHoOro
yCbiHOBNEeHUA (yaodepeHuns) 1993 r., koTtopas bbisia noanucaHa PO B 2000 r., n psaa
OPYrux KOHBEHL WA O MPaBOBOM MOJIOXKEHUN OETEN.

N3 KoHBEHUMI B ApYyrmux obnactax cnenyeTt o6paTuTb BHUMaHME Ha:

e KOHBEHLUNIO O KOJIJIU3NAX 3aKOHOB OTHOCUTESIbHO DOPMbl 3aBeLlaTesIbHbIX
pacnops>xeHun 1961 r.,
e KOHBEHLUMIO O NpaBe, NPUMEHNMOM K OTBETCTBEHHOCTW n3rotosutens, 1973 r.

Opyron mexxayHapooHOW MeXnpaBUTeNbCTBEHHON OpraHn3aLumnen, oCyLecTBASIOLWEN
0eaTenbHOCTb B 3TOM obnacTu, asngetcsa MexxayHapoaHbIN MHCTUTYT Mo YHUUKaumnm
yacTHoro npaea (YHULPYA), ocHoBaHHbIN B 1926 . B PumMe. YieHamMum 3Ton opraHm3saumu
ABNAKTCA 58 cTpaH, B TOM 4yucne n Poccnsa. MHCTUTYT 3aHMMaeTCsd B OCHOBHOM
Kogndukaumen matepmaibHbIX HOPM MEXAYHAapoaHOro YacTHoro npaea. YHUOPYA 6binn
pa3paboTaHbl TakKMe KOHBEHLMN, KaK:

e XXeHeBCKas KoOHBeHUMSA 1956 r. o gorosope MexxayHapoOoHOW OOPOXXHOW NMepeBO3KU
rpy3o0B.;

e YKeHeBCKasA KOHBeHUMS 1973 r. 0 4oroBope MexxayHapoaHoOW aBTOMOOMIbHON
nepeBO3KW Macca>kmpoB 1 baraxa;

e XeHeBcCcKas KOHBeHUMS 1976 r. o 4orosope MexxayHapoaHou nepeBo3Kun
nacca>kmpoB 1 baraka No BHYyTPEHHNM BOAHbIM MY TAM;



’KeHeBcKas KOHBeHUMA 1983 r. o0 npeacTaBuUTesIbCTBE MNPU MEXAYHAPOOHON Kyriie-
rnpojake ToBapos;

OTTaBCKasa KoHBeHUKA 1988 r. o MeXxayHapoAHOM (PUHAHCOBOM JIU3UHTE;
OTTaBCKasa KOHBeHLMA 1988 r. o MexayHapooHOM DaKTOPUHre;

KoHBEeHUMSA 0 NOXULLEHHbIX NN HE3aKOHHO BbIBE3E€HHbIX KYJIbTYPHbIX LLEHHOCTSAX
1995 .

B 1994 r. NHCTNTYTOM BN 0g06peHbl MPpUHLMMBI MeXAYHAPOLAHbIX KOMMEpPYeCKnX
A0roBopoB, onybsiMkoBaHHbIE N Ha PYCCKOM fA3blke. B 2004 r. 661710 n3gaHo BTopoe
nepepaboTaHHOE U paclwnpeHHoe nsgaHune NMpuHunnos YHUIAPYA, noarotoBneHHoe
rpynnon 3KCnepToB.

B 1966 r. no nHnumatTmee BeHrpun 6bina yupexageHa Komnccnsa OOH no npasy
MeXXAYHapOo4HOMN TOProB/IN B Ka4yeCcTBe BCMOMOraTesibHOro opraHa FeHepasibHOW
Accambnen (KOHCUTPAJT). Kak oTMevanock B pe3ontoumn NeHepanbHon Accambnen OOH
oT 17 pekabpsa 1966 r., 3agavya KOMUCCUN COCTOUT B TOM, 4TOObI COAENCTBOBATbL
"NporpeccrMBHOMY COrslacoBaHUIO N YHUUKALUN NpaBul MeXayHapoaHoW Toprosamn'.
Ha KoMuccuio, B HaCTHOCTU, BO3JI0XKEeHbl MOAr0OTOBKa HOBbIX MeXXAYHapPOLHbIX
KOHBEHLUMW, TUNOBLIX U eaAnHo0b6pa3HbIX 3aKOHOB B 06/1aCTK NpaBa MeXxaAyHapoaHOoMN
TOProB/iK, COOENCTBUE KOAUMDUKALNN MEXOYHAPOOHbIX TOProBbiX 0bbl4aes, cbop u
pacnpocTpaHeHne nHgpopMaumm B 3Ton obnacru.

Ha KOHCUTPAJ] 6b111 BO3N10XKEHbI PYHKLUM NOAFOTOBKU MPOEKTOB KOHBEHLUN,
COOEeNCTBMA KOANMDUKALMN MeXOYHapPOL4HbIX TOProBbiX 0bbl4aeB N pacnpocTpaHeHns
MHopMaumm B 3Ton chepe. Ha ocHoBe NpoeKkToB, pa3paboTaHHbIX KoMmuccmnen, bbinm
MPUHATHI criefyowme KoHBeHUMN: BeHckasa KoHBeHumsa OOH 1980 r. o gorosopax
MeXYyHapoAHOW Kynan-npoaav Tosapos; Heto-Mopkckas koHBeHUUs OOH 06 nckoson
OABHOCTM B MeXXAYHapoaHON Kynne-npogaxe ToBapos 1974 r. (npuBegeHHas B
cooTBeTCTBMe C BeHckon koHBeHUwMel B 1980 r.); Hoto-Mopkckas koHBeHLMa OOH o
MeXXLYHAPOLHbIX NepeBOAHbIX U MeXAYHapOAHbIX MPOCTbIX Bekcenax 1988 r.;
Fambyprckasa KoHBeHUnsA OOH o Mopckoun nepeBo3Ke rpy3os 1978 r. v pag opyrux, a
Tak>xe ApbutpakHbin pernameHT KOHCUTPAJT v MpuMupuTenbHbIN pernaMmeHT
FOHCWUTPAJI. B 1985 r. 6b1n1 npnHAT Tunoson 3akoH KOHCUTPAJT o mexxayHapogHOM
Toprosom apbutpaxe.

B 1996 r. 6b11n NpuHATE KOMMEHTapum no opraHnsaunm apbutpakHoro
pasbupatenbcTBa. B cocTaB KOMUCCUM BXOLAT NpeactasmTenn 36 rocynapcTs. B ee
paboTe akTUBHOE y4acTue NpuHUMaloT npencTasmtenn Poccuun.



Kpome Toro, 601bLI0€ YMCN0 MHOFOCTOPOHHUX CcornaweHun 6bino paspaboTaHo npu
co3naHum BcemmnpHon Toprosoun opraHusaunm (BTO), a Takxxe KOHECKO, BcemupHon
opraHmsaumen nHTennekTyanbHom cobcteeHHoCcTM (BOUC), MexxayHaponHom
opraHusaumen rpaxgaHckoun asmauum (MKAO) n ap.

YHUdpMKaumsa HopMm MeXxayHapoaHOro YaCTHOIro NpaBa MOXXET OCYLLECTBAATLCSA U NyTeM
NPUHATUSA Ha MEXAYHAPOAHOM WUSIN PErnoHa/ibHOM YPOBHE KaK TaK Ha3blBaeMbIx
MOJ€eJIbHbIX 3aKOHOB (KOAEKCOB), TaK U ANPEKTUB N NHbIX HOPMATUBHbLIX aKTOB MO TEM
WM MHBIM BOMpPOCaM (Hanpumep, pernamMmeHTbl U gupekTussbl EC).

B npakTuke rocygapcTs - yd4acTHMKoB CHIN ncnonb3ytotca oba 3Tux metoaa. B pamkax
CHI ocyuwiecTBnsieTca pa3paboTka MoaesibHbIX 3aKOHOOATENIbHbIX aKTOB.
MexnapnamMmeHTckon Accambrieenn rocyapcTB - y4acTHMKOB Coapy»xecTBa Obls1 MPUHAT
MonaenbHbIVN rpa>kgaHCKUN KOAEKC, rae nMmeeTca pasgen "MexayHapoaHoe YacTHoe
rnpaso", coaep>XaHne KOTOPOro oka3asio CyLleCcTBEHHOE BINAHME Ha rpaKaaHcKne
Koaekcbl benopyccun, KazaxcTaHa, Y3bekuctaHa u apyrux rocygapcts CHI .

Me>XayHapoaHbie A,0roBopbl

Moa MeXxAyHapoAHbIMX AOrOBOPaMU MOHMMAKOTCS COMJIalleHUs!, 3aKII0YEHHbIE MeX Y
rocyapcTBaMu.,

Knaccngpmnkauma mexxayHapoaHbiX 4OrOBOPOB:

. o MHOIFOCTOPOHHME N ABYCTOPOHHMUE;
o YHUBEPCaJibHbIE U PErmMoHasibHbIE;
o CAaMOUCNOJIHSEeMble N HECAMOWUCTONTHAEMBIE.

Y4yaCTHMKaMMU MHOMOCTOPOHHNX AOrOBOPOB MOryT BbITb HECKOJIbKO rocyaapcTB. B
obnacTn mexxgyHapoOoHOro 4aCTHOro npaBa M3BECTHbI TakKMe MHOMOCTOPOHHME
cornalweHus, Kak BawmHrToHckaa KoHBeHuUMsA 06 yperympoBaHnmM MHBECTULNOHHbIX
CMNopoB Mexay rocygapCcreamMny U nMuamMu pyrux rocygapcts 1965 r., kotopyto
nognuncanu 152 rocygapctea (aencrteyeT ana 135 rocynapcts), bepHCcKas KOHBeHLUMs 06
oXpaHe nuTepaTypHbIX U XyO0XXeCTBEHHbIX NponssegeHnnn 1886 r. (y4acTtBytoT 6bonee
150 rocynapcTs).

YHuBepCasibHble JOrOBOPbI 3aK/I04AOTCS FoCyapCcTBaMu, NpUHageXXalwmnMm K
Pa3/IN4HbIM PEerMoHaM 3eMHOro Lwapa, K pa3/iInyHbIM COLMANIbHO-MONNTNYECKNM 1
NpaBoOBbIM CUCTeMaM. K yHMBEpCasibHbIM OTHOCATCS COrlalleHns, nMmeLine



Hanbosibllee NpakTnyeckoe 3Ha4YeHne, Hanpumep BeHckasa KoHBeHUMa OOH o gorosopax
MeXayHapoaHoW Kynau-npoaa>ku toeapos 1980 r. (y4acTByloT 65 rocygapcTs, B TOM
yncne Poccmsa n apyrue rocygapctsa CHIM), Hbto-/lopkckas KOHBEHLMS 0 MPU3HAHWM 1
npuBegeHNN B NCMOJIHEHNE MHOCTPaHHbIX apbuTparkHbiX peweHnin 1958 r., B KOTopon
ydacTBytoT 135 rocypnapcTts, B TOM 4yucse Poccuna n gpyrue rocygapctea CHI.

Moa permoHasibHbIMK CorslaleHnAMM 0bbIYHO MOHUMAKTCS COrJlalleHns, KoTopble
MPUHATBI U OENCTBYIOT B Npegesiax 0gHOro pernoHa, Kak npaBuio, B paMKax
pernoHasibHOM MHTEerpaunMoHHON rpynnmnMpoBkn rocynapcTts (Coapy>xecTBo He3zaBUCUMbIX
FfocypapcTB 1 ap.).

B KayecTBe NpnmMepoB MOXXHO NpueBecTn Takxxe CornaweHune ot 6 nonga 1992 r.,
KoTOpbIM 6b1710 yTBepAeHO NMonoxeHne 06 IkoHoMmmnyeckom cyge CHIN, CornaweHue o
nopsiake TpaH3uTa oT 8 (pespanda 1992 r., CornaweHne o coTpyagHmnyecTse B obnacTtu
WHBECTULMOHHON AeATeNbHOCTU OoT 24 aekabpsa 1993 r., KoHBEHUMIO O 3aluMTe npas
MHBECTOpOB OT 28 MapTa 1997 r.

[BYCTOPOHHME OOrOBOPbI 3aK/04al0TCAa MexXXay ABYMSA rocyaapcTtBaMmu. Kak oTMevyanoch
B InTepaType, NX NpenMyLLecTBo nepen MHOrOCTOPOHHMMW LOrOBOPaMU COCTOUT B TOM,
4YTO B HUX MOryT BbITb Ny4LUEe YY4TEHbl MHTEPECHl AO0rOBapMBalOLWMNXCA roCyaapCTB.
OOHaKo B TO Ke BpeMs UX NpUMeHeHMe Ha NpakTuKe bosee C/I0)XKHO, MOCKOJIbKY OHWU
co3patnT andepeHUNPOBaAHHLIA PEXNM NPABOBOro PerysjnpoBaHMa B O4HON N TON Xe
obnacTtn (Hanpumep, B chepe NOOWPEHNSA N 3aLLUNTbI NHBECTULINI).

HopMbl camoncnosiHAeMbIX 4OrOBOPOB B CUJ1Y UX AeTasibHon npopaboTaHHOCTY U
3aBepLUEHHOCTN MOryT MPUMEHATLCA 19 perysimpoBaHUsA COOTBETCTBYOLLNX
OTHOLWEHNN 6e3 KaKNX-Inbo KOHKPETU3INPYIOLLNUX U AOMNOJHAOWNX UX HOPM.

HecamouncnonHaeMbln OroBop, AaX<e ecsin rocy4apCTBO CAHKLUMOHUPYET NPUMEHeHne
€ro npaBw BHYTPWU CTpaHbl, TpebyeT ANa NCNONIHEHNA aKTa BHYTPUIroCyAapCTBEHHOIO
HOPMOTBOPYECTBA, KOHKPETU3NPYIOLLLErO MOJIOXKEHNS COOTBETCTBYIOLWLEr0 AOKYMEHTa.

C TO4YKM 3peHuna cogepxaHua (npegmeTa peryampoBaHus) MOXXHO BblAe/INTb CejytoLime
rpynnbl MeXXAyHapOoAHbIX AOFOBOPOB, NOJYYMBLUNX 0COBO LLIMPOKOEe NpUMEHEeHMEe Ha
pybexxe XX - XXI BB., B KOTOPbIX COLEPXKATCA NOJIOXKEHMUSA, OTHOCALLMECH K cpepe
MeXXAYHapOo4HOro 4YacTHOro rnpasa:

. o [JOroBOPbLI O NMPaBax Yesl0BeKa, O MPABOBOM CTaTycCe rpakaaH;
o [JOroBOPbI O MPaBOBOWN MOMOLLIW;
o [JOroBOPbI O MOOLLPEHNN U 3aLLNTE MHOCTPAHHBLIX MHBECTULNIA,



o A0roBopbl B 061aCT MeXAyHapoaHON TOProBaN U SKOHOMUYECKOro
COTPYAHNYECTBa;

o AOroBOpbl MO BONpocaM npaBa coO6CTBEHHOCTY;

o OOroBopbl B 06/1acT TpaHCNopTa, NePEBO3KN FPY30B M MacCa>KNPOB;

o OOroBOPbl 0 MEXAYHAPOAHbLIX pacyeTax;

o cornaweHusa ob nsbexaHum ABONHOI0 HaOroob/10XKeHUS;

o AOroBopbl B 061aCTn nHTENNeKTyalbHON COBCTBEHHOCTY;

o A0roBopbl B 06/1aCTN CEMENHOro N Hace4CTBEHHOrO NpaBa;

o AOroBOpbl 0 coumanbHOM obecneyeHnu;

o KOHCYJIbCKNE KOHBEHLNW;

o AOroBOpbl B chepe MeXAYyHapPOAHOro rpa’kAaHCKOro npouecca;

o AOroBOpbl MO BONpPOCaM MeXAyHapoAHOro KOMMep4yeckoro apburtpaxa.

Cpeon ABYCTOPOHHUX OOrOBOPOB HanboNbLWMA NHTEpeC NpeacTaBnatoT gns Poccmn
Takne KOMMJIeKCHbIe A0rOBOPbI, KakK AOr0BOPbLI O MPaBOBOW NoMoLM. B HUX cogep>xaTcs
MOJIOXKEHUA HE TOJIbKO O COTPYAHNYECTBE OPraHoOB OCTULMN, B TOM Yucie n ob
NCNONHEHUN CyAebHbIX MOPYYEHUIA, HO 1 NPaBuUsIa O NpaBe, NOANEXKALLEM NMPUMEHEHMIO K
COOTBETCTBYIOLMNM OTHOLLUEHMSAM B 0611aCTN rpa>KAaHCKOro U CEMeNHOro npasa, u
NoJIOXKEHNA 0 NOACYAHOCTN, O MPU3HAHUM N NCNOJTHEHUN CyAEeOHbIX peLleHnn.

Taknm obpa3oMm, 3aKtoyeHne MeXxayHapoaHbIX KOHBEHLUMIA, LUMPOKWUIA OXBAT
peryampyembix UM BOMPOCOB MPUBESIN K TOMY, Y4TO B pafe ob6s1acTeil OCHOBHbIM
NCTOYHMKOM MeXOYHapOoAHOro YaCTHOro npaBa CTaHOBUTCS MeXAYHAapPOAHbI AOr0BOP.
OTa TeHAEeHUMS XapaKTepHa AJ19 SKOHOMNUYECKOro N Hay4YHO-TEXHNYECKOro
COTPYOHNYECTBA, PErYINPOBAHUS XKeNe3HOA0POXKHbIX, BO3AYLLIHbIX, aBTOMOBMbHbBIX
NnepeBO30K, UHTENNIeKTyasIbHOW COBCTBEHHOCTM.

BHyTpeHHee 3aKOHOAaTeNIbCTBO

BHyTpeHHee 3aKOHO[aTeNbCTBO - 3TO OANH U3 OCHOBHbIX UCTOYHNKOB
MeXOYyHapo4HOro 4YacTHoOro npasa B Poccun. Mpexae 4eMm nepentun K 0630py aTOoro
3aKOHOOaTeNnbLCTBa, HeobxoanMmMo obpaTUTb BHMMAHME Ha TO, 4TO Poccus - aTo
denepaTnBHOE roCcyaapcTBO.

CornacHo KoHcTuTyuumn P® B BegeHun Poccnnckonm degepaumm HaxogaTtcs, B
4YaCTHOCTW, BaJIIOTHOE, KpeauTHOe, TaMO)XeHHOe perympoBaHne, BHELWHAS NONNTUKA,
MeXXAYHapoLHble A0oroBopbl PO, BHELLHEIKOHOMUYECKe OTHoweHna PO, rpakagaHckoe,
rpa>kgaHCcKo-npoueccyajbHoe U apbuTpa>kHo-npoLueccyasibHOe 3aKOHOA4ATe IbCTBO;



NpaBoOBOE pPeryanpoBaHne MHTeNNEeKTyalbHOM COBCTBEHHOCTU; heaepasibHoe
KOJIIM3MOHHOE MpaBo.

B coBMecTHOM BeageHUn Poccunckon depnepaunn n ee Cy6'beKTOB HaxoO4AaATCA
KoopAOnHauna MeXXxayHapoaHbiX N BHELLIHESKOHOMNYECKNX cBs3en Cy6'bEKTOB PO,
BbIMOJIHEHNE MeXAYHapOoOHbIX OOMrOBOPOB.

Ocoboe 3HavyeHne o Mexx4yHapo4HOro YacTHOro npasa UMeKT NOJIOXKEHUS
KoHcTuTyuum PO 0 TOM, 4TO obLenpru3HaHHbIE MPUHLAUMbLI U HOPMbl MEXAYHAPO4HOro
npaBa 1 MexxAayHapoaHble 4OroBopbl POCCMKM ABAAIOTCA COCTAaBHOM YacTblo ee NpaBOBOM
CUCTEMbI, 0 MpMMaTe NpaBua MeXAYHapPOAHOro AOroBOpa B C/ly4ae UX pacxo)XOeHus C
npasunaaMn BHYTPEHHEro 3akoHogaTesnbCTBa (4. 4 CT. 15), 0 noagaep>XxkKe KOHKypeHUnun n
cBoboge SKOHOMNYECKON AeATeNbHOCTU (4. 1 CcT. 8), 0 NpaBe Ha ocyuwlecTBieHne
npeanpuHNMaTesIbCKOW U MHOM He 3anpeLleHHON 3aKOHOM YKOHOMMNYECKON
neaTenbHoCcTH (4. 1 cT. 34), 06 oxpaHe 3aKOHOM 4YacTHoM cobcTBeHHOCTHM (CT. 35), 0
3aWMTe U MOKPOBUTENBLCTBE 3a rpaHULEN POCCMNCKNX rpaxkaaH (cT. 61), o npaBax
WHOCTPaHHbIX FPak4aH N 0 BOSMOXXHOCTW ABOVMHOI0 rpa)kgaHcTea (CT. 62) n ap.

Poccuninckas ®denepauymsa OTHOCUTCSA K Fpynne CTpaH, B KOTOPbIX HE MMeeTCHA Takoro
€[VNHOr0 aKTa, Kak 3aKOH 0 MeXAYyHapOoAHOM 4YaCTHOM rnpase. HopMbl, perynupytoLime
COOTBETCTBYIOLME OTHOLUEHNS, HAXOOATCSA B Pa3/INYHbIX 3aKOHAaX U NHbIX OTPacieBbIX
HOPMAaTUBHbLIX akTax (FpakgaHCKUM Kogekc, Mpa>KgaHCKMIM npoueccyasibHbIN KoLEeKC,
ApbuTpaKHbIn NpoueccyalbHbI Kogekc, Kogekc ToproBoro MopersiaBaHuns, 3eMesibHbIi
Kogekc, Tpynoson Kogekc, CeMenHbIn KOAEKC N T.4.) UK XXe B 3aKOHaX, KOTOpble HOCAT
KOMMNJIEKCHbIN XapaKTep.

OcobeHHOo nogpobHoe peryampoBaHmne B 061acTn MeXXAYHapPOAHOro YaCcTHOro rnpasa
copgepxutca B pa3a. VI TK PO. XoTa pa3g. VI Ha3sbiBaeTca "MexayHapooHoe YacTHoe
npaso", B HEM Ccofep>XaTcCA NIMLWb T€ HOPMbl, KOTOPble OTHOCATCS HENOCPEACTBEHHO K
OTHOWeHuAM, perynnpyembiMm K PO, npnyemMm B OCHOBHOM TOJIbKO KOJIJIN3NOHHbIE HOPMbI
N HOPMbI 06 NX NPUMEHEeHUN, a He MaTepmrasibHO-MPaBOBbLIE HOPMbI, BXOASALWNE B COCTaB
MeXXAYHapOo4HOro YacTHoro npasa (cm. ra. 3).

3a ero paMmkKaMm oCTaloTCsA COOTBETCTBYIOLME CEMENHbIE, TPYAOBbIE OTHOLLEHUS,
OTHOLWEHMA B 061aCT MeXAYHaApPOAHOro rpa>kAaHCKOro npouecca n gp., Kotopble
ABNAOTCA NpegMeToM peryampoBaHusa pyrmx KogeKCoB M 3aKOHOB, MO3TOMY CaMo
Ha3BaHMe pa3fesia Hesb3s NMPU3HaTb YAa4YHbIM.

FoBOpPSA O BHYTPEHHEM 3aKOHOAATENIbCTBE KaK UCTOYHMKE MEeXAYHAPOAHOro YaCcTHOro
npaea, caeayeT pa3nmyaTb ABE rpynnbl rocyaapcTB.



B nepBO# 13 HUX OENCTBYIOT CrneunasibHble 3aKOHbl 0 MeXAYyHapo4HOM 4YaCTHOM Mnpase.
Takune 3aKoHbl bbiIn NPpUHATLI B ABCTpun, AsepbanaxxaHe, BeHrpun, BeHecyane, N'py3un,
NUTanun, JlInxteHwTenHe, Monbwe, PymbiHnn, CnoseHun, TyHuce, Typuum,
Yexocnosakuu, Leenyapuun, ctoHnun, KOrocnaemun. 3aKoHbl 0 MeXAYHapO4HOM YaCTHOM
npase 6biM NPUHATHLI TakXXe B WTaTe JlymsnaHa (CLUA), nposunHumm Keebek (KaHana).

B 3TMX KOMMNEKCHbIX 3aKOHaX, Kak NpaBuJ10, Coaep>XaTcsa Tpu pasaena:

1. obuwme noHaTUS (KBanndukaumsa, yCTaHOBNEHME COOEPXAaHUS U NpeaesioB
OEeNCTBMA NHOCTPaHHOIo npaBa, obpaTHas oTCbIsIKa N Ap.);

2. onpefeneHne NpMMEeHNMOro npaea B LUMPOKOKW chepe oTHOWeEHMM (B obnacTtwm
rpa>xgaHCKoOro, CEMemHoro, TpynoBoro npasa);

3. BOMPOCHI MEXOYHAPOOHOIr0 rpa>kgaHCKoro npoLeccyasibHOro npaea (KomMneTeHUmns
CYOO0B N UHbIX OPraHOB rocygapcTBa Npu pacCMOTPEHUN COOTBETCTBYOLWMNX AeN B
chepe MexxayHapo4AHOro 4YaCcTHOro rnpasa, NnpoueccyasbHble NpaBa MHOCTPAHHbIX
rpa>kgaH v pPUANYEeCKMX Nul, NpU3HaHne N NCNOJIHEHNE NHOCTPaHHbIX CyaAebHbIX
pewweHnin n gp.).

Bo BTOpOM rpyrnne rocygapcTB HOPMbl MEXAYHApPOAHOr0 YaCcTHOro NpaBa, MHoraa
JOCTATOYHO NoApobHble, COAepP>KaTCA B PA3/INYHbIX 3aKOHOAATEJIbHbIX aKTaxX.

CypnebHble npeuepneHTbl U cynebHas npakTuka

Mop cypeGHbIM NpeueneHToM 06bI4YHO MOHMMAeTCS paHee BbIHECEHHOE peLleHne
cyna, obocHOBaHMe KOTOPOro NpusHaeTcs obsa3aTeslbHbIM NPY PpacCMOTPEHUN CyJaMu
TOW XXe NN HU3LINX NHCTaHUWA nocsiefyLwmx aen aHajaormyHoro xapakrepa, a nog
npeueneHTHbIM NMPaBoM - COBOKYMNMHOCTb HOPM, COOPMYJIMPOBAHHbLIX B PELUEHNSAX CyO0B.
Takas cuctemMa gencrteyeT B 60/bLUINMHCTBE CTPaH Tak Ha3blBAE€MOW aHrJ10-aMepPUKaHCKOMN
cuctembl npaBa (BennkobputaHusa, Asctpanunsa, Hoeasa 3enaHaunsd, CLLUA n KaHaga).
Mo3ToMy B rocyfapcTBax 3TON CACTEMbI, B KOTOPbIX MeXXAyHapoaHOoe YaCTHOe NpaBo
MOHUMAETCH KakK KONNM3NOoHHOE, cyaebHble npeueneHTbl pacCMaTpMBaOTCA B KavyecTBe
OCHOBHOI0 UCTOYHMKA MeXOYyHapo4HOro 4YacTHOro rnpasa. Ha ocHoBe 0606LeHuns
cynebHbix npeueneHTos B BennkobputaHum n B CLUA 6b1an cocTaBneHbl COOPHUKMK
npeueneHToB B 06/1aCTN MeXAyHapoO4HOro YacTHOro rnpasa.

Mpu3HaHue cyaebHom NPakKTMKM B Ka4eCTBE NCTOYHUKA MEXAYHApPOAHOro YaCcTHOro
rnpaBa XapakKTepHO He TOJIbKO A1 CTPaH aHr10CakKCOHCKOW CUCTeMbl NpaBa, HO N A4
MHOIMX rocygapcTB Tak Ha3blIBaeMON POMaHO-repMaHCKoW (eBponencKkoun



KOHTUHEHTAaJIbHOWN) CUCTEeMbI NpaBa, NMPUYeM He ToJIbKO B EBpone. B ogHMX cTpaHax
BO3MOXXHOCTb 0bpalleHns K cynebHonm npakTuke B csydae npobenoB B 3aKOHaAX
NMPU3HaeTCsa B 3aKOHOA4ATesNIbCTBE, @ B APYIrnxX - OHa NPAMO NMPUMEHSAETCS Ha NpakTuKe
(Hanpumep, Bo ®paHuuu, B FepmaHumn, AnoHnn un gp.).

HecoMHeHHO, 4TOo AN9 Npu3HaHnsa cyaebHon NpakTUKM NCTOYHUKOM npaBa, 0CObeHHOo B
Takonm OTBeTCTBEHHOM 06/1aCTN NPaBONPUMEHNTENIbHON OeATeNbHOCTU, KakK
paccMOTpeHne CNopoB C y4aCTUeM UHOCTPaHHbIX JINL, HeobXxoaMMO Hann4ue
HEe3aBMCMMOro Cyaa 1 BbICOKOro NpodecCMoHasibHOro YpoBHSA CyAen.

B coBpeMeHHOW pOCCMNCKON NPaBOBON OOKTPUHE HEOAHOKPATHO BO3HMKANNU
npeanoXXeHnsa o Npu3HaHnmM cyaebHbiX peleHnin NICTOYHUKOM npasa. O4HaKo B
O0EeNCTBYIOUWEM 3aKOHOAATEIbCTBE HOPMATUBHBLIN XapaKTep NpuU3HaeTCs Nnlb B
OTHOLWEHUN BbIHOCUMbIX KOHCTUTYLUMOHHBbIM Cy10M MOCTAaHOBJIEHUI B NpoLecce
TOJIKOBaHUSA Npasa.

CornacHo KoHCTuUTyuun PO BepxoBHbin Cya P® aBnseTcsa BbICLWIMM CyAebHbIM OpraHoM
Mo rpa>XAaHCKUM, aAMUHUCTPATUBHBLIM U MHBbIM AenaMm, NoAcCyAHbIM cyaam obuien
topncankynmn, a Beicwumnmn ApbutpaxkHbin Cya PO - BbiClUMM cyaebHbIM OpraHoMm o
pa3peLlleHnto SKOHOMNYECKMX CNOPOB. DTUM BbICLLNM CyaebHbIM OpraHaMm, coraacHo
KoHCTUTYyLMn, NpenocTaBsieHO NpaBo AaBaTb pa3bsACHEHUS MO BONpocaM cynebHom
NpakTUKN. NMoCTaHOBNEHNS MJIEHYMOB 3TUX CY[0B, @ TaKXe UX COBMECTHble
nocTaHoBseHUs obsA3aTesbHbI 419 COOTBETCTBYOWMX CynoB. B o6nactn npumeHeHns
HOPM MeXAYHapo4HOro YacTHOro npasa ocoboe 3HavYeHWe B nocnenHmne rogbl
npnobpenn nHpopMaynoHHbIE MMCbMa Bbiclwero ApbutpakHoro Cyna, B KOTOPbIX
obobulaeTca NpakTUKa Mo rpaX4aHCKNUM genaM, paCCMOTPEHHbLIM apbuTpakKHbIMK
cynamu.

Takum obpa3oM, XxoTa cyaebHas NpakTuUKa He ABNSeTCA NCTOYHUKOM NpaBa B Poccun, ee
3Ha4YeHne onsa TONIKOBaAHUS HOPM B MpoLecce ux npumeHeHns B obnactum
MeXXOYHapOoAHOro 4YaCcTHOro npaBa, 0CO6eHHO rocyaapCcTBEHHbIMUN apbuTpa>KHbIMIN
CyaMMN, HECOMHEHHO. [MOCKONbKY 3HAYNTENIbHOE YMNCI0 CNOPOoB B 061acTu
MeXXOYHapOoA4HOro 4YaCTHOro npaBa paccMaTpuBaeTcs B Poccum He B rocyapCTBEHHbIX
CyAax, a B TPETENCKMX CyAaX (B TaK Ha3blBaeMbIX MEXAYHAPOAHbIX KOMMEPYECKMX
apbuTpaxkHbIX cyaax), npeactaBneHne o6 apbutpa)kHOM NpakKTUKe 3TUX Cy40B AatoT
N34aBaeMble UMN KOMMEHTapum n cbopHUKN peLlieHnn.

Moa apbuTpa)kHOW NpakTUKoM B 061acTu MeXAyHapoAHOro YacTHOro npaea
NMOHUMAIOTCA HE NPAKTUKA FroCYyAapCTBEHHbIX apbuTparKHbIX CyAebHbIX OpraHoB, a



npakTUKa TPEeTENCKNX CY0B, MPakKTMKa Tak Ha3blIBAEMOro MeXayHapoaHOro
KOMMep4yecKkoro apburpaxka.

OObIuan

B MeXxayHapoaHOM npaBe, UHOrFAa UMEHYEMOM KakK MeXXayHapoaHoe nybanyHoe npaso,
nopn obblYaeM NoHNUMAETCS C/IOXKUBLUEECS Ha NMPaKTUKe NpaBuso NoBeaeHns, 3a
KOTOPbIM NMPU3HAETCH lopuanyeckas cuna. Hapsay ¢ 3Tum TpaauLUMOHHBLIM BUAOM
o6bl4aeB B MeXAyHapoOoHOM npaBe B KayecTBe obbl4as CTanu NpusHaBaTbCs NpPaBua,
3ahMKCMpPOBaHHbIE NepBOHavasibHO NGO B MeXAyHapoAHbIX AoroBopax, 1Mbo B Takmx
HEeMpPaBOBbIX aKTaX, KaK PE30IoLNN MEXAYHAPOAHbIX COBELLAHUN N OpraHn3aumi.
Takne mexayHapoaHble obbl4an paccMaTpPUBaOTCA B KayecTBe obblyaeB U B
Me)XOyHapoAHOM YacTHOM MpaB.e.

Kpome Toro, obbi4asimn, Npu3HaBaeMbiMU B Ka4eCTBE NCTOYHNKOB MeXXAYyHapOaAHOro
4aCTHOro npasa, ABASAITCA N TOproeble obbl4an. PoCcCninckoe 3aKOHOA4ATEeNbCTBO B
061acTn MeXXAYHapo4HOIro YaCTHOro NpaBa UCXOAUT N3 ToW obLLen NockblIKK, YTO NPaBso,
noasiexalee NpUMeEHeHNto, onpenensaeTcsa He TO/IbKO Ha OCHOBaHNN MeXXAYHapO4HbIX
00roBopoB 1 hepepasibHbIX 3aKOHOB, HO 1 0bbl4YaeB, NpM3HaBaeMbIX B POCCUNCKOM
®epepaunn. U3 3Ton NCXogHOM NO3MLUN NPU3HAHUA 0Bbl4asa Kak MCTOYHMKA
MeXAYHapOo4HOro YaCTHOro NpaBa UCXOAAT U AencTeyowme B Poccmm 3akoHbl. Eule B
3akoHe P® o0 MexxayHapoaHOM KoMMep4YeckoM apbutpaxke 1993 r. 6bi10
npenycMoTpeHO, 4TO "BO BCEX CyYasaX TPETENCKNI Cya NPUHMMAET peLleHuns B
COOTBETCTBUN C YCJIOBUAMU 0rOBOPa U C y4€TOM TOProBbiX 0bbl4aes, MPUMEHUMbIX K
haHHoun caenke" (n. 3 cT. 28).

B 'K P® obblvyaun (B Kogekce npuMeHeH TepMuH "obbl4an genosoro obopoTa')
haKTNYeCKN NPU3HaHbI BCNOMOraTes/ibHbIM NCTOYHMKOM MpaBa.

Mop oObIvaeM penoBoro obopoTa NpusHaeTcs, corfacHo cT. 5 TK PP, "cnoxuslieecs
N WNPOKO NMpMUMeHsieMoe B Kakon-1mbo obnactm npegnpmHUMaTebCKON AeaTeNbHOCTH
rnpasnJJo NoBeaeHUs, He NpegycMoTpeHHOe 3aKOHo4aTeIbCTBOM, HE3aBUCUMO OT TOro,
3a(PUKCMPOBAHO NI OHO B KaKoM-nbo fokymeHTe" ("cnoxxmselieecs", T.e. 4OCTAaTOYHO
onpenesieHHoOE B CBOEM COAEepPXaHNM B Kakon-nnbo obnactu npeanpmHNMaTebCKOMN
DedaTeNbHOCTU, NPaBuU/Io NoBeAeHUs, He NpeayCMOTPeHHOe 3aKOHO4aTe/IbCTBOM,
He3aBMCUMO OT TOro, "3aUKCUPOBAHO JIN OHO B KakKOM-Inbo ookKymeHTe", T.e.
ony6/2MKoOBaHO B NevYaTu, N3/I0XKEHO 1M BO BCTYMUBLUEM B 3aKOHHYIO CUJTY peLleHUn cyaa
Mo KOHKPEeTHOMY Aeny, cogepXkalemy cxoaHble obcToaTensLCcTBa, U T.4.).



CmM. Takxe n. 2 NoctaHoBneHns lNneHyma BepxoBHoro Cyna P® ot 23.06.2015 N 25 "O
NMpUMeHEHUN CyaMu HEKOTOPbIX MOJIOXKEHUN pa3gena | YacTu rnepBov paxxaaHCKoOro
koaekca Poccnvickon ®epepauynn'.

Ecnn ycnosue norosopa He onpegesieHo CTOPOHaMn UAv AUCNO3UTUBHOW HOPMOW,
COOTBETCTBYOLLME YCNOBUA onpenensaioTca obbldaamu gesnosoro obopoTa,
NPUMEHUMbIMU K OTHOLUEHUSAM CTOPOH (M. 5 ¢T. 421 TK P®). B NHpopMaUMOHHOM NMUcbMe
Mpe3nanyma BAC PO oT 25 gekabpsa 1996 r. 6b110 obpaweHo BHMMaHne apbutpakHbixX
cynebHbIXx OpraHoB Ha NpuMeHeHue obbl4aeB B chepe MeXXAyHapOL4HOW TOProBau, B
YaCTHOCTW Ha ncrnonb3osaHue popmynnposok NHKOTEPMC, ecsin CTOPOHDI
[0roBopunINCb 06 3ToM.

MHKOTEPMC - 5T0 npaBusa TOJIKOBaHUA TOProBbiX 0bbl4aeB, N3aaHHbIX
MeXxxayHapoaHOM ToproBon nasaTton B [Napunxxe. B KOHKpEeTHOM CJslyy4ae, paCCMOTPEHHOM
apbuTpa>KHbIM Cy0M, CTOPOHbI (POCCMNCKOE aKLLMOHepHoe 0bLLeCcTBO U aHIMINACKas
hmpma) LoroBopusINCb 0 TOM, H4TO MOCTaBKa NPoAYKUNM ByaeT oCyLeCcTBAATbCA Ha
ycnosusax "cnd" (Mopckas nepeso3ka) B pegakumm MHKOTEPMC 1990 r. C 1 aHBapsa 2000
r. aencteyet MHKOTEPMC 2000.

NMpUHATbIE B MEXOYHapPOLHOW TOProBOW rnpakTuke obbl4an npuMeHsaTCa apbutpa>kHbIM
CyLOM B Tex cry4asx, Kkorga 3To obycnoBneHo B OroBope, U3 KOTOPOro BO3HUK Crop, w
TOorga, Korga K obbi4asam oTChiJlaeT HOpMa Npasa, Noasie)xxalwero NPUMEHEHMIO K
CNOPHOMY MPaBOOTHOLLUEHUIO, @ TakXXe eciv NpuMeHeHne obbl4as OCHOBbIBAETCA Ha
MOJIOXKEHUNAX MEXAYHAPOLHOro A4OroBopa, AENCTBYIOWEro B OTHOWEHUAX Mexay
rocyfiapCTBaMu, K KOTOPbIM NpUHagexxaT CTOPOHbI B criope. Kpome Toro, B
apbuTparkHoM NpakTMKe O0MyCKaeTCsa NMPMMEHEHNe TOProBbixX 0bbl4aeB 1 B Cay4vasx,
Korza B HopMax npasa, noasiexxallero npMMeHeHuo K CMOPHOMY BOMPOCY, He
coaepXntca HeobxoaAnMbIX YKa3aHuin, a obpalleHmne K Toproomy obblyato BbiTEKAET U3
XapakKTepa yC/I0BUSA, OTHOCALLErocs K Cropy, Hanpumep ycaosus, 0603Ha4eHHOro ogHUM
N3 PpacnpoCTPaHEHHbIX B MEXAYHapOAHOW TOprossae TepMnHoB "dhpaHko", "¢ob", "cnud"
M T.n. Bcnencreme pacxoXXneHus B cogep>XaHum TOproebix obbl4aes, NMpUMeHAEeMbIX B
OTAeNIbHbIX CTpaHaX, B NpakTuke MKAC npnHnMaeTcsa BO BHUMaHMe (Npu yCTaHOBIEHUN
coaep>xaHus obbl4asi) ONbIT BHELWHETOPIrOBbIX OTHOLEHUI MeXAY COOTBETCTBYOLWNMM
CTpaHaMu N NMPaKTUKa NPUMEHEHNSA CTOPOHAMN OBbLIYHO MPUHATBLIX B TOPrOBbIX
OTHOLLUEHMAX YCI0BUI, CBA3AaHHbIX C 0bbl4aeM, HeobxoAMMOCTb B obpalleHnn K KoTopomy
BO3HMKJA Npu pa3bupaTenbCcTBe cnopa.

OT obbi4aeB cnepnyet OoT/In4aThb 0bbIKHOBEHUSA, CKNaabliBatloLMeCs B NMPaKTnKe TOProBbIX
coesiok n onpependrowne aetTasm 3Tux caenok. C TOProBbiMA 06bIKHOBEHUSAMMN



NPUXOANTCS CTaNIKMBATbLCA B 06/1aCTN MOPCKMX NepeBo30K. OHM CKNaAblBAOTCS,
HanpuMmep, B NnopTax. OBbIKHOBEHNS MOTrYT perysimpoBaTb B3aUMMOOTHOLLUEHNS CTOPOH
TOJIbKO B TeX CJlyyasiX, Korga CTOPOHbI B TOM UK MHON (hopMe NpuU3Haam HeobxoanmbiM
npuMeHeHne obbIKHOBEHUI Kakoro-nmbo MopCcKoro nopTa.

B psfe rocyaapcTB CyLLEeCTBEHHYIO POJIb B Ka4eCTBE UCTOYHNKA MeXAYHapO4AHOro
4aCTHOro npaea urpatoT obbl4an B 061aCTU CEMENHBLIX N HACNeACTBEHHbIX OTHOLLUEHUMN.
3TO CBSA3aHO C UICTOPUYECKMMU, HALUMOHAIbHBIMU U PESIUTNO3HBLIMN TPaANLNAMN.

POJIb AOKTPUHbI MEXXAYHAPOAHOro YaCcTHOro npasa

B coBpeMeHHOM npaBe, B TOM YUCSie U MeXAYHAapPOoAHOM, AOKTPUHA, Nod KOTOPOW
NOHUMAETCS MHEHME Y4Y€eHbIX, HE pacCMaTpMUBaETCs B Ka4ecTBe UCTOYHUKA
Me)XXOYyHapOo4HOro YacTHOro rnpasa. KonnekTuBHoe MHeHne Hanbonee aBTOPUTETHbIX
IOPUCTOB N3 Pa3/INYHbIX CTPAH HAXOAUT CBOE BbIPAa)KEHME B OKYMEHTaX TaKnX
MeXXOyHapoAHbIX 06 EeCcTBEHHbIX OpraHn3aumnin, Kak Accounaums MexxayHapoaHoro
npaBa u MHCTUTYT MeXAyHaAapoOA4HOro rnpaea, a Tak>XXe B OTAEJIbHbIX C/ly4asiX B MpoeKTax,
noAroTaBnMBaeMbix KoMmuccuen mexayHapoaHoro npasa OOH, 1 B NHbIX
MEeXXMPaBUTENbCTBEHHbIX OpraHM3aLnsaX, 0 KOTOPbIX FOBOPUIIOCH Bblille. Mpwn
PACCMOTPEHUN OTAEsIbHbIX CMNOPOB KakK B HaLMOHaIbHbIX FOCYAAPCTBEHHbIX CyAaX, Tak U
B TPETENCKUX (MexxayHapoOHbIX KOMMepYecknx apbuTpakHbIX Cyaax) CyLLecTByeT
NpakTUKa NOAr0TOBKM 3aKJIIOYEHUI OTAE/IbHBIMU YYEHbIMU-IOPUCTAMM MO TEM NN UHBIM
BonpocaM. O4HaKO BO BCEX 3TUX C/yHasiXx peyb naeT 06 ncnosb3oBaHMK
BCMOMOraTeNbHbIX CPEACTB AJ1S YSCHEHUA U TOJIKOBAHUS HOPM MEXAYHAapoAHOro
4YacTHOro npa.a.



